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I INTRODUCTION

I. In this Order, we find that Madison Square Garden, L.P. (“MSG LP”) and Cablevision
Systems Corporation (‘“Cablevision”) (MSG LP and Cablevision together, the “Defendants”) violated
Section 628(b) of the Communications Act of 1934, as amended (the “Act”) and Section 76.1001(a) of
the Commission’s rules based on our findings that (i) both MSG LP and Cablevision are proper
defendants; (ii) Defendants’ withholding of the high definition (“HD”) versions of the MSG and MSG+
networks from Verizon Telephone Companies and Verizon Services Corporation (collectively, “Verizon™)
is an “unfair act”;' and (iii) this “unfair act” has the “effect” of “significantly hindering” Verizon from
providing a competing video service, including “satellite cable programming and satellite broadcast
programming,” to subscribers and consumers in the New York and Buffalo Designated Market Areas

! Throughout this Order, we use the term “unfair act” as shorthand for the phrase “unfair methods of competition or
unfair or deceptive acts or practices.” 47 U.S.C. § 548(b); see 47 C.F.R. § 76.1001(a).
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(“DMAs™).> Accordingly, we grant Count I of Verizon’s program access complaint and order MSG LP to
enter into an agreement to license the MSG HD and MSG+ HD networks to Verizon on non-discriminatory
rates, terms, and conditions within 30 days of the release of this Order. For the reasons discussed herein, we
deny the remaining counts set forth in Verizon’s complaint.

II. BACKGROUND

A. Commission’s Rules Addressing Unfair Acts Involving Terrestrially Delivered,
Cable-Affiliated Programming
2. Sections 628(b), 628(c)(1), and 628(d) of the Act’ grant the Commission broad authority

to prohibit “unfair acts” of cable operators, satellite cable programming vendors in which a cable operator
has an attributable interest, and satellite broadcast programming vendors that have the “purpose or effect”
of “hinder[ing] significantly or prevent[ing]” any multichannel video programming distributor (“MVPD”)
from providing “satellite cable programming or satellite broadcast programming to subscribers or
consumers.” Based on this broad grant of authority, the Commission adopted rules for the processing of
complaints alleging one or more of three “unfair acts” involving terrestrially delivered, cable-affiliated
programming: undue or improper influence, discrimination, and exclusive contracts.” Among other
things, these rules require a complainant to demonstrate that the “unfair act” has the “purpose or effect” of
“significantly hindering or preventing” the complainant from providing satellite cable programming or
satellite broadcast programming to subscribers or consumers, as required by Section 628(b).°

3. The Commission has recognized that some terrestrially delivered programming may be
non-replicable and sufficiently valuable to consumers that an “unfair act” regarding this programming

247 U.S.C. § 548(b); 47 C.F.R. § 76.1001(a). Verizon, Cablevision, and MSG LP are each a “Party” and are
collectively the “Parties.”

? Section 628 was passed as part of the Cable Television Consumer Protection and Competition Act of 1992 (“1992
Cable Act”). See Cable Television Consumer Protection and Competition Act of 1992, Pub. L. No. 102-385, 106
Stat. 1460 (1992).

* See 47 U.S.C. § 548(b) (“[1]t shall be unlawful for a cable operator, a satellite cable programming vendor in which
a cable operator has an attributable interest, or a satellite broadcast programming vendor to engage in unfair methods
of competition or unfair or deceptive acts or practices, the purpose or effect of which is to hinder significantly or to
prevent any multichannel video programming distributor from providing satellite cable programming or satellite
broadcast programming to subscribers or consumers.”); 47 U.S.C. § 548(c)(1); 47 U.S.C. § 548(d).

> See 47 C.F.R. § 76.1001; Review of the Commission’s Program Access Rules and Examination of Programming
Tying Arrangements, First Report and Order, 25 FCC Red 746 (2010) (“2010 Order”), affirmed in part and vacated
in part sub nom. Cablevision Sys. Corp. et al. v. FCC, 2011 WL 2277217 (D.C. Cir. June 10, 2011) (“Cablevision
II’). We note that the Verizon Complaint was filed six months prior to release of the 2010 Order. See Verizon
Telephone Companies et al., Program Access Complaint, File No. CSR-8185-P (filed July 7, 2009) (“Verizon
Complaint”). Many of the Parties’ arguments from earlier stages of this proceeding pertain to the Commission’s
statutory authority to address “unfair acts” involving terrestrially delivered, cable-affiliated programming pursuant
to Section 628(b). See, e.g., id. at Y 43-45; Defendants, Answer to Program Access Complaint, File No. CSR-
8185-P (filed July 28, 2009), at 23-33 (“Defendants’ Answer’); Verizon Telephone Companies et al, Reply, File No.
CSR-8185-P (filed Aug. 13, 2009), at 3-14 (“Verizon Reply”). Inthe 2010 Order, the Commission interpreted
Section 628(b) and addressed arguments regarding the scope of this provision. See 2010 Order, 25 FCC Red at 757-
61, 99 19-24. Rather than repeating that analysis here, we incorporate by reference the Commission’s interpretation of
Section 628(b) from the 2010 Order.

§ See 2010 Order, 25 FCC Red at 780-82, 4 50-51.
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presumptively — but not conclusively — has the purpose or effect set forth in Section 628(b).” The
Commission has found that Regional Sports Networks (“RSNs”) fall within this category.® Accordingly,
rather than requiring litigants and the Commission staff to undertake repetitive examinations of RSN
precedent and the relevant historical evidence, the Commission allows complainants to invoke a
rebuttable presumption that an “unfair act” involving a terrestrially delivered, cable-affiliated RSN has the
purpose or effect set forth in Section 628(b).” The Commission has explained that the defendant may
overcolrone the presumption by establishing that the “unfair act” does not have the prohibited purpose or
effect.

4, In addition, the Commission has concluded that HD programming is growing in
significance to consumers'' and that consumers do not consider the standard definition (“SD”) version of
a particular channel to be an adequate substitute for the HD version due to the different technical
characteristics and sometimes different content.'” Accordingly, the Commission analyzes the HD version
of a network separately from the SD version with similar content for purposes of determining whether an
“unfair act” has the purpose or effect set forth in Section 628(b)." Thus, the fact that a complainant
offers the SD version of a network to subscribers will not alone be sufficient to refute the complainant’s

7 See id. at 750, 98 and 782-83,  52.

¥ See id. at 782-83, 9 52. In establishing the RSN rebuttable presumption, the Commission relied on evidence in the
record supporting the conclusion that RSNs typically offer non-replicable content and are considered “must have”
programming by MVPDs. See id. at 768-69, § 32 and 782-83, 9 52 nn. 205-206. The Commission also relied on an
empirical analysis performed in the 2006 Adelphia Order assessing the impact of the withholding of terrestrially
delivered, cable-affiliated RSNs on the market shares of Direct Broadcast Satellite (“DBS”’) operators. See id. at
768-69, 9 32 and 782, 4 52 n. 202 (citing Applications for Consent to the Assignment and/or Transfer of Control of
Licenses, Adelphia Communications Corporation, Assignors to Time Warner Cable, Inc., Assignees, et al.,
Memorandum Opinion and Order, 21 FCC Red 8203, 8271, 9 149 (2006) (“Adelphia Order”) (concluding that
Comocast’s withholding of the terrestrially delivered Comcast SportsNet Philadelphia RSN from DBS operators
caused the percentage of television households subscribing to DBS in Philadelphia to be 40 percent lower than what
it otherwise would have been; and concluding that Cox’s withholding of the terrestrially delivered Cox-4 RSN from
DBS operators in San Diego caused the percentage of television households subscribing to DBS in that city to be 33
percent lower than what it otherwise would have been); Review of the Commission’s Program Access Rules and
Examination of Programming Tying Arrangements, MB Docket No. 07-198, Report and Order, 22 FCC Red 17791,
17818-19, 440 and 17876-82, Appendix B (addressing comments concerning the Adelphia Order study) (2007)
(“2007 Order”), aff’d sub nom. Cablevision Sys. Corp. v. FCC, 597 F.3d 1306 (D.C. Cir. 2010) (“Cablevision I’)).
The Commission defined an RSN in the same way the Commission has defined that term in previous merger
proceedings for purposes of adopting program access conditions: “any non-broadcast video programming service
that (1) provides live or same-day distribution within a limited geographic region of sporting events of a sports team
that is a member of Major League Baseball, the National Basketball Association, the National Football League, the
National Hockey League, NASCAR, NCAA Division I Football, NCAA Division I Basketball, Liga de Béisbol
Profesional de Puerto Rico, Baloncesto Superior Nacional de Puerto Rico, Liga Mayor de Ftitbol Nacional de Puerto
Rico, and the Puerto Rico Islanders of the United Soccer League’s First Division and (2) in any year, carries a
minimum of either 100 hours of programming that meets the criteria of subheading 1, or 10% of the regular season
games of at least one sports team that meets the criteria of subheading 1.” See id. at 783-84, 9 53.

? See id. at 782-83, § 52.

10 See id.; see also id. at 750, 9 8.
" See id. at 784-85, 9 54.

12 See id. at 784-85, 99 54-55.

1 See id. at 784-85, 9 54.
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showing that lack of access to the HD version has the purpose or effect set forth in Section 628(b)."*
Similarly, in cases involving an RSN, withholding the HD feed is rebuttably presumed to cause
“significant hindrance” even if an SD version of the network is made available to competitors."

B. Appeal of the 2010 Order

5. The Defendants in this case -MSG LP and Cablevision — each appealed the 2010 Order
to the United States Court of Appeals for the D.C. Circuit (“D.C. Circuit”). On June 10, 2011, the D.C.
Circuit issued a decision (i) affirming the Commission’s interpretation of Section 628(b) as extending to
“unfair acts” involving terrestrially delivered, cable-affiliated programming;'® (ii) denying the
Defendants’ facial First Amendment challenge to the Commission’s interpretation of Section 628(b);"”
(ii1) rejecting as unripe a First Amendment challenge to the Commission’s interpretation of Section
628(b) as applied in the New York City video market;'® (iv) upholding the Commission’s decision to
establish a rebuttable presumption of “significant hindrance” for “unfair acts” involving RSNs and HD
RSNs under both First Amendment and Administrative Procedure Act (‘APA”) review;'” (v) affirming
under APA review the Commission’s decision to hold a “satellite cable programming vendor in which a
cable operator has an attributable interest” liable for “unfair acts” involving terrestrially delivered
programming;* and (vi) affirming under APA review the Commission’s decision to hold each of the three
types of entity listed in Section 628(b) liable for the “unfair acts” of a terrestrially delivered programmer
that the entity wholly owns, controls, or with which it is under common control.?’ The D.C. Circuit
vacated just one part of the 2010 Order — the Commission’s decision to treat certain acts involving
terrestrially delivered, cable-affiliated programming as categorically “unfair.”** As discussed in further
detail below, the D.C. Circuit’s decision on this issue does not preclude the Media Bureau (“Bureau”)
from assessing on a case-by-case basis whether an act is “unfair” under Section 628(b).” The court’s

mandate issued on July 27, 2011.*
C. Verizon’s Complaint
6. Complainant Verizon is an MVPD as defined in Section 76.1000(¢) of the Commission’s

rules that provides video service to subscribers in the New York City metropolitan area and Upstate and
Western New York, among other areas, via a fiber network known as FiOS.” Defendant Cablevision is a
cable operator as defined in Section 522(5) of the Act that provides video service in the New York City

' See id. at 785, 9 55.

15 See id.

' See Cablevision II, 2011 WL 2277217, at *6-*12.
"7 See id. at *¥13-*15.

¥ See id. at *15.

" See id. at ¥17-*19.

%0 See id. at *19-*20.

*! See id. at *20-*21.

2 See id. at *21-*24.

3 See infra 9 19-23.

 See Judgment, File No. 10-1062 (D.C. Cir.).

3 See Verizon Complaint at i, 9| 14, and Declaration of Terry Denson and Benjamin Grad (July 7, 2009), at § 5
(“Denson/Grad Decl.”); Defendants’ Answer at | 7.
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metropolitan area, among other areas.”® Defendant MSG LP owns and operates two RSNs: MSG and
MSG+.>" MSG owns exclusive rights to produce and exhibit within a certain geographic region the
games of the New York Knicks (of the National Basketball Association (“NBA”)), New York Rangers (of
the National Hockey League (“NHL™)), and Buffalo Sabres (of the NHL).*® MSG+ owns exclusive rights
to produce and exhibit within a certain geographic region the games of the New York Islanders (of the
NHL) and New Jersey Devils (of the NHL), and also televises local and national college football and
basketball games.”” MSG LP delivers the SD versions of MSG and MSG+ to cable operators via satellite
and delivers the HD versions of these networks via terrestrial facilities.® At the time the Verizon
Complaint was filed in July 2009, MSG LP was a wholly owned subsidiary of Cablevision.” In February
2010, Madison Square Garden, Inc. (“MSG Inc.”) was spun off from Cablevision, becoming a separate
public company.”> Defendant MSG LP is now a wholly owned subsidiary of MSG Inc.** Despite this
spin off, Defendants admit that MSG LP is affiliated with Cablevision pursuant to the Commission’s
attribution rules because Cablevision and MSG LP share a common controlling shareholder (the Dolan
family) and thus are under common control.**

7. Verizon claims that Defendants have continually refused to provide Verizon with access
to the terrestrially delivered MSG HD and MSG+ HD networks in the New York and Buffalo DMAs.*
Verizon contends that Defendants initially refused to provide Verizon with access to the HD versions of
MSG and MSG+ in 2006 when the parties reached an agreement for Verizon to carry only the SD
versions of MSG and MSG+.*® Verizon claims that it again sought access to the HD versions in 2008
when Verizon was poised to enter the video market in Buffalo as well as later in 2008 in connection with
renewal negotiations for the SD versions.”” Verizon and MSG LP eventually reached a renewal
agreement for the SD versions only.*® Defendants admit that “Verizon has not been offered access to
MSG HD and MSG+ HD on any terms.”’ Despite their withholding of MSG HD and MSG+ HD from

% See Verizon Complaint at 9 17; Defendants’ Answer at 70 (Y 17).
27 See Verizon Complaint at 92, 19.

% See id. at 9 20; Defendants’ Answer at 71 (] 20).

¥ See Verizon Complaint at 9 20; Defendants’ Answer at 71 (] 20).

3 See Verizon Complaint at 4 21; Defendants’ Answer at 10-14 (99 1-6), 50-52, and Declaration of Steven J. Pontillo
(July 28, 2009), at 9 11-20 (“Pontillo Decl.”).

3! See Verizon Complaint at 9 19, 23; Defendants’ Answer at 54 n.175.

32 See Madison Square Garden, L.P., Reply to Opposition to Dismiss MSG LP as a Party, File No. CSR-8185-P
(filed April 6, 2010) (“MSG LP Reply to Verizon Opposition to Motion to Dismiss”); Defendants, Answer to
Verizon’s Supplement to Program Access Complaint, File No. CSR-8185-P (filed Oct. 13, 2010), at 100-101
(“Defendants’ Post-Discovery Answer to Supplement”).

3 See Defendants’ Post-Discovery Answer to Supplement at 100.

¥ See id. at 101 n.361; see also Reply Brief of Verizon, File No. CSR-8185-P (filed Oct. 22, 2010), at 33 (“Verizon
Post-Discovery Reply Brief”).

3 See Verizon Complaint at 9 4-7, 26, 42-43; Denson/Grad Decl. at 9 11-22.

36 See Verizon Complaint at 9 4; Denson/Grad Decl. at §| 11; Defendants’ Answer at 15 (7).

37 See Verizon Complaint at 9 4-5, 32-37; Denson/Grad Decl. at 9 12-13; Defendants’ Answer at 15-16 ( 9).
¥ See Verizon Complaint at 9 7, 37; Denson/Grad Decl. at 9 18.
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Verizon, Defendants have licensed these networks to many of Verizon’s competitors in the New York
metropolitan area (including Cablevision, Time Warner, Comcast, DIRECTV, and RCN) and in the
Buffalo area (Time Warner, Comcast, and DIRECTV).*’

8. On June 19, 2009, Verizon notified Defendants of its intention to file a program access
complaint based on Defendants’ refusal to provide Verizon with access to the HD versions of MSG and
MSG+.*" Defendants responded on June 29, 2009, stating that they had no legal obligation to provide
Verizon with access to the HD versions of MSG and MSG+ and that their refusal to do so was not
unreasonable, unfair, anticompetitive, or discriminatory.** On July 7, 2009, Verizon filed its complaint,
raising five separate counts with respect to Defendants’ withholding of MSG HD and MSG+ HD from
Verizon. Among other things, Verizon asks the Commission to provide a period not to exceed 30 days
for Defendants to negotiate nondiscriminatory terms and conditions for Verizon’s access to MSG HD and
MSG+ HD.* Defendants filed an Answer to the Verizon Complaint, to which Verizon filed a Reply.*’

(Continued from previous page)
39 See Joint Letter from Evan T. Leo, Counsel for Verizon, and Christopher J. Harvie, Counsel for Defendants, to
Marlene H. Dortch, Secretary, FCC, File No. CSR-8185-P (Aug. 19, 2010), at 3 (“Parties’ Aug. 1 g Letter”); see
also Defendants’ Post-Discovery Answer to Supplement at 80 (“it is true that Verizon cannot obtain access to MSG
HD and MSG+ HD”); Defendants’ Objections to Verizon’s Improperly Propounded and Irrelevant Discovery
Requests, File No. CSR-8185-P (filed Sept. 14, 2010), at 5 (“The parties agree that Verizon sought a license to carry
MSG HD and MSG+ HD and that it was denied such a license.”) (“Defendants’ Sept. 14" Discovery Objection™).

40 See Verizon Complaint at 99 L, 6, 31; Denson/Grad Decl. at § 20; Defendants’ Sept. 1 4™ Discovery Objection at 5
(“The parties also agree that MSG HD and MSG+ HD is licensed to other MVPDs, both competitive and outside of
Cablevision’s footprint.”); see also Defendants’ Answer at 16 n.34, 60; Verizon Reply at 18-20; Defendants’ Post-
Discovery Answer to Supplement at 81-82.

1 See Verizon Complaint, Exhibit 2.
* See id., Exhibit 3.

® See id. at 19 41-63. At the request of the Parties, the Bureau adopted a Protective Order in this proceeding to
govern the submission of confidential material. See Verizon Telephone Companies et al. v. Madison Square Garden,
L.P. et al., Order, 25 FCC Red 3888 (MB 2010).

* See Verizon Complaint at 26.

¥ See generally Defendants’ Answer; Verizon Reply. The Parties have also made a number of additional filings
outside of the authorized pleading cycle but prior to discovery. Defendants filed a Motion to Strike in Part the
Verizon Reply, alleging that a survey included with the Verizon Reply purporting to demonstrate the importance of
RSNs, including MSG HD and MSG+ HD, to subscribers in the New York and Buffalo DMAs was a new matter
that should have been provided in the Verizon Complaint. See Defendants, Motion to Strike in Part Verizon’s
Reply, File No. CSR-8185-P (filed Aug. 31, 2009), at 1-7 (“Defendants’ Motion to Strike Verizon Reply”); see also
Verizon Reply at 24-26 and Exhibit 1 (Declaration of Chris Stella (Aug. 13, 2009) (“Stella Decl.””) and Global
Marketing Research Services Survey of Paid Television Subscribers in NY and Buffalo Designated Market Areas
(Aug. 7,2009) (“Verizon/GMRS Survey”)). In their motion, Defendants also addressed the substance of the
Verizon/GMRS Survey, claiming that the survey is flawed and unreliable and that Verizon has mischaracterized its
conclusions. See Defendants’ Motion to Strike Verizon Reply at 7-16 and Declaration of Hal Poret (Aug. 31, 2009)
(“Poret Decl.”); see also Verizon, Response to Defendants” Motion to Strike in Part Verizon’s Reply, File No. CSR-
8185-P (filed Sept. 14, 2009) (“Verizon Response to Defendants’ Motion to Strike Verizon Reply”); Defendants,
Reply to Verizon’s Response to Defendants’ Motion to Strike, File No. CSR-8185-P (filed Sept. 24, 2009)
(“Defendants’ Reply to Verizon Response to Motion to Strike™). In addition, Defendants later submitted their own
surveys purporting to demonstrate the importance (or lack thereof) of MSG HD and MSG+ HD to subscribers in the
New York and Buffalo DMAs, which Verizon claimed were flawed. See Defendants’ Supplement in Response to
Verizon’s Late-Filed Consumer Survey, File No. CSR-8185-P (filed March 15, 2010) (“Defendants’ Supplement”),
Exhibit A (Declaration of Leslie Shifrin (March 15, 2010) (“Shifrin Decl.”)), Exhibit B (“Radius Global Market
(continued....)

7
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While Verizon initially elected to prosecute Count I of its complaint under Section 628(d) pursuant to the
pre-2010 Order framework,*® Verizon subsequently filed a supplement to its complaint on June 28, 2010
to invoke the post-2010 Order framework."’

9. During the course of the proceeding, each Party submitted discovery requests as well as
objections to the other Party’s discovery requests.” On August 9, 2010, the Bureau informed the Parties
(Continued from previous page)
Research — Market Research Assessing Reasons for Choice of Television Provider” (“Defendants ’/Radius
Survey”)), Exhibit C (“OTX Online Testing Exchange Assessing the Impact of Verizon Offering MSG HD/MSG+
HD on Verizon Customer Acquisition” (“Defendants /OTX Survey”)); Verizon, Response to Defendants’ Motion for
Protective Order and to Supplement the Record, File No. CSR-8185-P (filed March 25, 2010) (“Verizon Response to
Defendants’ Supplement”); Defendants’ Reply to Verizon’s Response to Motion for Protective Order and to
Supplement the Record, File No. CSR-8185-P (filed April 6, 2010) (“Defendants’ Reply to Verizon Response to
Supplement”), Exhibit A (Declaration of Leslie Shifrin (April 6, 2010) (“Shifrin Reply Decl.”)). In addition, MSG
LP filed a Motion to Dismiss MSG LP as a party to the proceeding, which Verizon opposed as late-filed. See
Madison Square Garden, L.P., Motion to Dismiss MSG LP as a Party, File No. CSR-8185-P (filed March 15, 2010)
(“MSG LP Motion to Dismiss”); Verizon, Opposition to Motion to Dismiss MSG LP as a Party, File No. CSR-8185-
P (filed March 25, 2010) (“Verizon Opposition to MSG LP Motion to Dismiss”); MSG LP Reply to Verizon
Opposition to Motion to Dismiss. The Parties also submitted additional substantive filings after the close of the
pleading cycle. See, e.g., Letter from William H. Johnson, Assistant General Counsel, Verizon, to Marlene H.
Dortch, Secretary, FCC, File No. CSR-8185-P (Feb. 12, 2010) (“Verizon Feb. 1 2 Letter”); Letter from Howard J.
Symons, Counsel for Defendants, to Marlene H. Dortch, Secretary, FCC, File No. CSR-8185-P (Feb. 25, 2010)
(“Defendants’ Feb. 25™ Letter”). In the interest of acting on a complete record, we decline to strike any of these
post-pleading-cycle/pre-discovery filings and consider the substantive claims made therein in reaching a decision.
We have declined, however, Defendants’ request to submit supplemental briefs on the issue of whether the record
supports a finding that Defendants have engaged in an “unfair act.” See Email from Christopher J. Harvie, Counsel
for Defendants, to David S. Konczal, Assistant Division Chief, Policy Division, Media Bureau, FCC, File No. CSR-
8185-P (Aug. 1, 2011). The request was made on August 1, 2011, over ten months after the close of discovery in
this proceeding. See id. The parties have had a full opportunity to brief this issue, and the record on this issue
is well-developed. See Email from David S. Konczal, Assistant Division Chief, Policy Division, Media Bureau,
FCC to Christopher J. Harvie, Counsel for Defendants, File No. CSR-8185-P (Aug. 3, 2011); see also infra g 22.
Moreover, the Bureau informed the parties on July 26, 2011, prior to Defendants’ request for supplemental briefing,
that the Bureau intended to resolve the pending complaints in the near future, thus granting the Defendants’ request
would have resulted in unnecessary delay. See Email from David S. Konczal, Assistant Division Chief, Policy
Division, Media Bureau, FCC to Howard J. Symons, Counsel for Defendants, File No. CSR-8185-P (July 26, 2011).

4 See infra n.54.

47 See Verizon Telephone Companies et al., Supplement to Program Access Complaint, File No. CSR-8185-P (filed
June 28, 2010) (“Verizon Supplement™); see also 2010 Order, 25 FCC Rcd at 751, § 10, 756-57,9 17, 785, 9 55,
789, 9 64 n.237.

* Verizon initially filed a discovery request in August 2009, but later withdrew that request on March 29, 2010. See
Verizon, Complainant’s First Request for the Production of Documents, File No. CSR-8185-P (filed Aug. 31, 2009);
Defendants’ Sept. 1 4" Discovery Objection; Letter from William H. Johnson, Assistant General Counsel, Verizon,
to Nancy Murphy, Associate Bureau Chief, Media Bureau, FCC, File No. CSR-8185-P (March 29, 2010) (“Verizon
March 29" Letter”) (withdrawing discovery request). Two weeks later, on April 12, 2010, Verizon reinstated its
discovery request. See Letter from William H. Johnson, Assistant General Counsel, Verizon, to Marlene H. Dortch,
Secretary, FCC, File No. CSR-8185-P (April 12, 2010) (“Verizon April 12" Letter”) (attaching Verizon,
Complainant’s Amended First Request for the Production of Documents (April 12, 2010)). At the request of the
Bureau, Defendants submitted their discovery requests in July 2010. See Letter from Nancy Murphy, Associate
Bureau Chief, Media Bureau, FCC to Howard J. Symons, Counsel for Defendants, and Evan T. Leo, Counsel for
Verizon, File No. CSR-8185-P (June 23, 2010); Letter from Howard J. Symons, Counsel for Defendants, to Marlene
H. Dortch, Secretary, FCC, File No. CSR-8185-P (July 9, 2010) (“Defendants’ July 9" Letter”); Defendants’ First
Request for the Production of Documents, File No. CSR-8185-P (filed July 9, 2010); Defendants’ First Set of
(continued....)
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that discovery was necessary for the resolution of Counts I, III, and V and directed the Parties to resolve
their outstanding discovery disputes.”’ On August 19, 2010, the Parties submitted a joint letter describing
their agreement regarding the scope of discovery to be conducted.® The Bureau established September
20, 2010 for the end of discovery, October 12, 2010 for post-discovery opening briefs, and October 22,
2010 for post-discovery reply briefs.”'

I1I. DISCUSSION

A. Count I — “Unfair Act” in Violation of Section 628(b) of the Act and Section
76.1001(a) of the Rules

10. In Count I, Verizon alleges that Defendants’ withholding of MSG HD and MSG+ HD
from Verizon is an “unfair act” that has the “effect” and “purpose” of “significantly hindering” Verizon
from providing “satellite cable programming or satellite broadcast programming to subscribers or
consumers,” as prohibited by Section 628(b) of the Act and Section 76.1001(a) of the Commission’s
rules.”® As discussed in greater detail below, we determine that Defendants violated these provisions
based on our findings that (i) both MSG LP and Cablevision are proper defendants; (ii) Defendants’
withholding of the HD versions of the MSG and MSG+ networks from Verizon is an “unfair act”; and (iii)
this “unfair act” has the “effect” of “significantly hindering” Verizon from providing a competing video

(Continued from previous page)
Interrogatories, File No. CSR-8185-P (filed July 9, 2010); Letter from William H. Johnson, Assistant General
Counsel, Verizon, to Marlene H. Dortch, Secretary, FCC, File No. CSR-8185-P (July 21, 2010); Verizon,
Objections to Defendants’ First Request for the Production of Documents, File No. CSR-8185-P (filed July 21,
2010); Letter from Howard J. Symons, Counsel for Defendants, to Marlene H. Dortch, Secretary, FCC, File No.
CSR-8185-P (July 29, 2010) (“Defendants’ July 29" Letter”); Letter from William H. Johnson, Assistant General
Counsel, Verizon, to Marlene H. Dortch, Secretary, FCC, File No. CSR-8185-P (Aug. 2, 2010).

4 See Letter from David S. Konczal, Assistant Division Chief, Policy Division, Media Bureau, FCC to Evan T. Leo,
Counsel for Verizon, and Howard J. Symons, Counsel for Defendants, File No. CSR-8185-P (Aug. 9, 2010), at 1
(“Bureau Aug. 9" Letter”).

%0 See Parties’ Aug. 19" Letter. In light of the settlement of the outstanding discovery disputes, the Parties’ pending
discovery objections and the Defendants’ request to refer the discovery disputes to an Administrative Law Judge are
moot. See Letter from Howard J. Symons, Counsel for Defendants, to Marlene H. Dortch, Secretary, FCC, File No.
CSR-8185-P (May 6, 2010); Defendants’ July 29" Letter at 6.

5! See Letter from David S. Konczal, Assistant Division Chief, Policy Division, Media Bureau, FCC to Evan T. Leo,
Counsel for Verizon, and Howard J. Symons, Counsel for Defendants, File No. CSR-8185-P (Aug. 25, 2010), at 2.
The Parties agreed to a mutual exchange of opening briefs and reply briefs rather than the pleading schedule
established in the 20710 Order. See Parties’ Aug. 1 9" Letter at 4; see also 2010 Order, 25 FCC Rced at 789, q 64
n.237. The Commission has established an aspirational goal of resolving program access complaints within five
months from the submission of a complaint for denial of programming cases, and within nine months for all other
program access complaints, such as price discrimination cases. See 2007 Order, 22 FCC Rcd at 17856, 9 107; see
also 2010 Order, 25 FCC Red at 747, 9 1 n.2. In addition to a denial of programming, the present case involves
undue influence and evasion claims, thus the nine-month goal applies. While this would establish April 2010 as the
goal for resolving this complaint, this proceeding was further complicated by the intervening 2010 Order adopted in
January 2010 in which the Commission interpreted Section 628(b) and its application to terrestrially delivered,
cable-affiliated programming; the Defendants’ appeal of the 2070 Order to the D.C. Circuit; Verizon’s decision to
supplement its complaint in June 2010; and the Parties’ decision to engage in extensive discovery. See
Implementation of the Cable Television Consumer Protection and Competition Act of 1992, Report and Order, 13
FCC Rcd 15822, 15842-43, 9141 (1998) (explaining that the aspirational goals for resolving program access cases do
not apply to cases involving complex discovery or extra pleadings based upon new information).

52 See Verizon Complaint at 99 41-45; Verizon Supplement at 4.
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service, including “satellite cable programming and satellite broadcast programming,” to subscribers and
consumers in the New York and Buffalo DMAs.” Accordingly, we grant Count I of Verizon’s program
access complaint and order MSG LP to enter into an agreement to license the MSG HD and MSG+ HD
networks to Verizon on non-discriminatory rates, terms, and conditions within 30 days of the release of this
Order.

1. Verizon Properly Invoked the Framework Adopted in the 2010 Order

11. We reject Defendants’ claim that Verizon waived its right to prosecute its complaint
pursuant to the post-2010 Order framework by initially requesting immediate Commission action on
Count I pursuant to Section 628(d) under the pre-2010 Order framework.” Defendants allege that the
Commission adopted an “either/or” approach in the 2010 Order, such that an entity with a pending
complaint could elect either (i) to continue to prosecute the complaint pursuant to Section 628(d) under
the pre-2010 Order framework, or (ii) to prosecute the complaint under the post-2010 Order framework
by supplementing the complaint.” Defendants argue that Verizon, by initially requesting immediate
Commission action on Count I pursuant to Section 628(d) under the pre-2010 Order framework, waived
any benefit from the post-2010 Order framework.”® We reject Defendants’ arguments. The Commission
in the 2010 Order never stated or implied that an entity with a pending complaint could not initially elect
to prosecute its complaint pursuant to Section 628(d) under the pre-2010 Order framework and then to
subsequently supplement the complaint to take advantage of the post-2010 Order framework.”’
Moreover, we note that the 2010 Order did not establish a deadline for filing a supplement to invoke the

33 Because we conclude below that Defendants’ withholding of MSG HD and MSG+ HD from Verizon is an “unfair
act” that has the “effect” of “significantly hindering” Verizon from providing “satellite cable programming or
satellite broadcast programming to subscribers or consumers,” we find it unnecessary to also address whether
Defendants’ conduct has the “purpose” of “significantly hindering” Verizon. See 47 U.S.C. § 548(b) (prohibiting
“unfair acts” that have the “purpose or effect” of “significantly hindering” an MVPD from providing satellite cable
programming or satellite broadcast programming to subscribers or consumers); 47 C.F.R. § 76.1001(a) (same); see
also Verizon Complaint at 49 40-42; Verizon Reply at 21-22; Opening Brief of Verizon, File No. CSR-8185-P (filed
Oct. 12, 2010), at 1-2, 6-9, 12 (“Verizon Post-Discovery Opening Brief”); Verizon Post-Discovery Reply Brief at 32;
Defendants’ Post-Discovery Answer to Supplement at 6-7, 78; Verizon Post-Discovery Reply Brief at 32; Reply
Brief of Defendants, File No. CSR-8185-P (filed Oct. 22, 2010), at 13 (“Defendants’ Post-Discovery Reply Brief”).

3 See Defendants’ Feb. 25™ Letter at 2; see also Verizon Feb. 12" Letter at 1-4 (noting that the NBA and NHL
seasons were underway and urging prompt Commission action based on the existing record); Verizon March 29"
Letter (withdrawing discovery request “[i]n the interest of obtaining a speedy resolution” based on the existing
record); Verizon April 12" Letter at 4 (stating that Verizon has “urged the Commission to grant our pending
complaint promptly before the end of the current sports seasons”).

% See Defendants’ Feb. 25™ Letter at 2; see also Letter from Howard J. Symons, Counsel for Defendants, to
Marlene H. Dortch, Secretary, FCC, File No. CSR-8185-P (April 19, 2010), at 1-2 (“Defendants’ April 19" Letter”);
Defendants’ July 9" Letter at 2.

36 See Defendants’ Feb. 25™ Letter at 2; see also Defendants’ April 19" Letter at 1-2; Defendants’ July 9" Letter at
2.

" The Commission stated that a complainant could continue to prosecute its complaint pursuant to Section 628(d)
under the pre-2010 Order framework and, “[i]n addition,” could supplement its complaint to take advantage of the
post-2010 Order framework. See 2010 Order, 25 FCC Rcd at 751, § 10; see also id. at 785, 9§ 55, 789, q 64 n.237,
Letter from William H. Johnson, Assistant General Counsel, Verizon, to Marlene H. Dortch, Secretary, FCC, File
No. CSR-8185-P (April 26, 2010), at 2 (stating that the 20710 Order contemplates that complainants may
simultaneously continue to prosecute pending complaints and supplement those complaints to take advantage of the
post-2010 Order framework).
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post-2010 Order framework.™ 1In this case, Verizon initially elected to prosecute Count I under Section
628(d) pursuant to the pre-2010 Order framework.” Before the Commission could act on that request,
Verizon requested instead to prosecute its complaint pursuant to the post-2010 Order framework.” We
conclude that Verizon’s election was authorized by the 2010 Order. We also reject Defendants’ claim
that procedural fairness and principles of administrative efficiency and economy require Verizon to be
held to its initial decision to proceed pursuant to Section 628(d) under the pre-2010 Order framework.*'
We find no basis in the record for concluding that Defendants were in any way prejudiced by Verizon’s
actions.”” Indeed, nothing in the 2010 Order or the Commission’s rules would have prevented Verizon
from continuing to prosecute its complaint pursuant to the pre-2010 Order framework, subsequently
withdrawing that complaint, and then refiling its complaint under the post-2010 Order framework.

2. Verizon Has Demonstrated that Defendants Violated Section 628(b) of the
Act and Section 76.1001(a) of the Rules

12. Section 628(b) of the Act and Section 76.1001(a) of the Commission’s rules require a
complainant to establish three elements in order to demonstrate a violation of these provisions: (i) the
defendant is within one of the three categories of entities covered by these provisions (i.e., a cable
operator, a satellite cable programming vendor in which a cable operator has an attributable interest, or a
satellite broadcast programming vendor); (ii) the defendant (or a terrestrial cable programming vendor
that the defendant wholly owns, controls, or with which it is under common control) has engaged in an
“unfair act”; and (iii) the “purpose or effect” of the “unfair act” is to “significantly hinder or prevent” an
MVPD from providing satellite cable programming or satellite broadcast programming to subscribers or
consumers.” For the reasons discussed below, we find that Verizon has established each element.

% See 2010 Order, 25 FCC Red at 751, 9 10 (permitting complainants to file a supplement after the effective date of
the rules adopted in the 2010 Order, but not specifying a deadline for filing the supplement); see also id. at 785, 9§ 55
and 789, § 64 n.237.

% See supra n.54.

9 See Verizon April 1 2™ Letter at 2 (stating that Verizon has requested Defendants to reconsider their refusal to
provide access to MSG HD and MSG+ HD and that, if they refuse, Verizon intends to supplement its complaint if
not granted by that time); Verizon Supplement at 1, 4-5 (stating that Defendants refused to provide access to MSG
HD and MSG+ HD after the effective date of the rules adopted in the 2010 Order and supplementing the complaint
accordingly). With respect to Count I, we note that Verizon has elected to prosecute this count pursuant to only the
post-2010 Order framework. See Parties’ Aug. 1 9" Letter (“The Commission may proceed with respect to Count
One of Verizon’s Complaint based on Cablevision’s post-[2010] Order denial of Verizon’s request to license MSG
HD and MSG+ HD and the post-[2010] Order framework for resolving such disputes. The Commission does not
need to apply the pre-[2010] Order framework to Count One.”). Accordingly, we need not, and do not, consider
Defendants’ claim that applying the Commission’s interpretation of Section 628(b) in the 2010 Order to an act that
occurred prior to the 2010 Order is impermissibly retroactive. See Defendants’ Feb. 25" Letter at 2-6; Letter from
Howard J. Symons, Counsel for Defendants, to Marlene H. Dortch, Secretary, FCC, File No. CSR-8185-P (April 2,
2010).

81 See Defendants’ April 19™ Letter at 1-2; see also Defendants’ July 9" Letter at 2.

62 Similarly, we find no basis for concluding that Defendants were prejudiced by Verizon’s decision to withdraw and
then to subsequently resubmit two weeks later its request for discovery. See supra nn.48, 54; Defendants’ April 19"
Letter at 2-4.

83 See 47 U.S.C. § 548(b); 47 C.F.R. § 76.1001(a).
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a. Both MSG LP and Cablevision Are Proper Defendants to Count I
@) MSG LP

13. Section 628(b) of the Act and Section 76.1001(a) of the Commission’s rules apply to the
“unfair acts” of, among other entities, a “satellite cable programming vendor in which a cable operator
has an attributable interest.”®* Defendants concede that (i) MSG LP is a “satellite cable programming
vendor™® and (ii) a cable operator (Cablevision) has an attributable interest in MSG LP.*® While MSG
LP claims that a “satellite cable programming vendor” cannot be liable under Section 628(b) of the Act
and Section 76.1001(a) of the Commission’s rules when the conduct at issue involves only terrestrial
programming and not satellite programming,®’ this argument has been rejected by both the Commission®™
and the D.C. Circuit.” Accordingly, MSG LP is a proper defendant to Count 1.

14. The record also establishes that MSG LP is a “terrestrial cable programming vendor”
because it delivers MSG HD and MSG+ HD via terrestrial means.”” Defendants argue, however, that the
Commission’s definition of “terrestrial cable programming vendor” excludes a “satellite cable

64 See 47 U.S.C. § 548(b); 47 C.F.R. § 76.1001(a); see also 47 U.S.C. § 548(i)(2) (the “term ‘satellite broadcast
programming vendor’ means a person engaged in the production, creation, or wholesale distribution for sale of
satellite cable programming, but does not include a satellite broadcast programming vendor”).

% See Defendants’ Answer at 71 (] 22) (“Admitting that MSG is a “satellite cable programming vendor’ only to the
extent that it licenses certain satellite cable programming not at issue in this case.”); Pontillo Decl. at § 13; MSG LP
Motion to Dismiss at 3 (“MSG is also in the business of providing satellite-delivered services such as Fuse and the
standard definition MSG and MSG Plus program services”).

5 See Defendants’ Post-Discovery Answer to Supplement at 101 n.361.

87 See id. at 117-118 (“Where the only programming at issue is terrestrially-delivered, the entity delivering the
programming is not acting as a satellite cable programming vendor for purposes of any dispute under Section
628(b), and is therefore not subject to jurisdiction under that provision in such circumstances.”); MSG LP Motion to
Dismiss at 1-4.

88 See 2010 Order, 25 FCC Red at 779, 9 49 n.192 (“Nothing in the statute excludes an otherwise covered entity
from the reach of Section 628(b) simply because the conduct at issue is not covered by the statutorily defined
activities of a ‘cable operator’ or ‘satellite cable programming vendor.” To the contrary, under Section 628(b), so
long as the provider itself meets the statutory definition of a covered entity, it is prohibited from engaging in any
unfair or deceptive acts or practices that hinder significantly or prevent any MVPD from providing satellite cable or
satellite broadcast programming to consumers.”).

89 See Cablevision II, 2011 WL 2277217, at *19 (“In defining satellite cable vendors, Congress could have required
that an entity would be covered ‘only ‘when’ or ‘to the extent’ that it provides the regulation-triggering services.’ ..
. But as the Commission recognized in its order, Congress imposed no such limitation.”) (citations omitted).

0 See 47 C.F.R. § 76.1000(m) (defining “terrestrial cable programming vendor”); 47 C.F.R. § 76.1000(1) (defining
“terrestrial cable programming”). Defendants admit that MSG LP distributes MSG HD and MSG+ HD terrestrially
and that MSG LP is thus a “terrestrial cable programming vendor.” See MSG LP Reply to Verizon Opposition to
Motion to Dismiss at 1-2 (“The programming sought by Verizon in the instant Complaint, MSG HD and MSG+ HD,
is terrestrially-delivered . . . . [T]herefore, MSG is a terrestrial cable programming vendor . . . .”); see also
Defendants’ Answer at 10-14 (9 1-5); MSG LP Motion to Dismiss at 2 (“The only programming at issue in
Verizon’s Complaint is the terrestrially-delivered MSG HD and MSG Plus HD services.”); Defendants’ Post-
Discovery Answer to Supplement at 93 (“[T]he only programming at issue is terrestrially-delivered.”). Contrary to
Defendants’ claim, there was no “defect” in the Verizon Supplement. See Defendants’ Post-Discovery Answer to
Supplement at 93. Rather, the record clearly establishes that MSG HD and MSG+ HD are “terrestrial cable
programming” and that MSG LP is a “terrestrial cable programming vendor.” There was no reason for Verizon to
re-establish in its Supplement what had already been established in the existing record.
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programming vendor,” such that a single entity cannot be both a “terrestrial cable programming vendor”
and a “satellite cable programming vendor.””" Defendants claim that the Commission’s definition means
that the only type of programmer that can qualify as a “terrestrial cable programming vendor” is one that
distributes only terrestrial cable programming.”” Thus, Defendants contend, because MSG LP distributes
“satellite cable programming” (MSG SD, MSG+ SD, Fuse)” in addition to terrestrial cable programming,
it cannot be a “terrestrial cable programming vendor.””

15. We find that Defendants’ interpretation of the Commission’s definition contradicts
established Commission precedent and would create a significant loophole that would eviscerate the
protections afforded by the program access rules applicable to both satellite-delivered and terrestrially
delivered programming. First, Defendants’ interpretation contradicts the Commission’s holding in the
2010 Order, which has been upheld by the D.C. Circuit, that a “satellite cable programming vendor” that
also distributes terrestrial cable programming can violate Section 628(b) of the Act to the extent it is
providing terrestrial cable programming.” This holding indicates that the Commission expected entities
that distribute both satellite cable programming and terrestrial cable programming to be subject to
complaints under the procedures established in the 20710 Order. Second, we note that the Commission’s
definition of “terrestrial cable programming vendor” mirrors Congress’s definition of “satellite cable
programming vendor” in the 1992 Cable Act, which excludes a “satellite broadcast programming
vendor.””® Under Defendants’ interpretation, a single entity cannot simultaneously be both a “satellite
cable programming vendor” and a “satellite broadcast programming vendor.” Thus, Defendants’ view
would mean that the only type of programmer that can qualify as a “satellite cable programming vendor”
is one that distributes only satellite cable programming, to the exclusion of satellite broadcast
programming. Such an interpretation would create a loophole in the rules applicable to satellite-delivered
programming whereby an entity that distributes satellite cable programming could avoid liability merely
by distributing some satellite broadcast programming as well. Congress, however, never stated or implied
any intention to create such a loophole. The Commission in the 2010 Order simply followed the
definitional structure used by Congress in the 1992 Cable Act. We can discern no reason for Congress in
the 1992 Cable Act or for the Commission in the 2010 Order to exclude programmers from certain
program access rules because they distribute more than one type of programming subject to the rules.
Rather, Congress’s definition of “satellite cable programming vendor” and the Commission’s definition
of “terrestrial cable programming vendor” reflect the definitions of the underlying programming these

" See Defendants’ Post-Discovery Answer to Supplement at 93-95; Defendants’ Post-Discovery Reply Brief at 35;
see also 47 C.F.R. § 76.1000(m) (defining “terrestrial cable programming vendor” as “a person engaged in the
production, creation, or wholesale distribution for sale of terrestrial cable programming, but does not include a
satellite broadcast programming vendor or a satellite cable programming vendor”) (emphasis added).

72 See Defendants’ Post-Discovery Answer to Supplement at 94 n.339.

7 See Defendants’ Answer at 71 (] 22) (“Admitting that MSG is a “satellite cable programming vendor’ only to the
extent that it licenses certain satellite cable programming not at issue in this case.”); Pontillo Decl. at § 13; MSG LP
Motion to Dismiss at 3 (“MSG is also in the business of providing satellite-delivered services such as Fuse and the
standard definition MSG and MSG Plus program services”).

™ See Defendants’ Post-Discovery Answer to Supplement at 93-95.
> See Cablevision II, 2011 WL 2277217, at ¥19; 2010 Order, 25 FCC Red at 779, 49 n.192.

76 See 47 U.S.C. § 548(i)(2) (defining “satellite cable programming vendor” as “a person engaged in the production,
creation, or wholesale distribution for sale of satellite cable programming, but does not include a satellite broadcast
programming vendor”) (emphasis added).
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vendors distribute, which are defined to exclude certain other types of programming.”” Thus, we find no
basis for interpreting the Commission’s definitions to mean that a single entity cannot be both a
“terrestrial cable programming vendor” and a “satellite cable programming vendor.””®

(ii) Cablevision

16. We also find that Cablevision is a proper defendant to Count I. In the 2010 Order, the
Commission established that an entity listed in Section 628(b) (i.e., a cable operator, a satellite cable
programming vendor in which a cable operator has an attributable interest, or a satellite broadcast
programming vendor) can be held liable for the “unfair act” of a terrestrial cable programming vendor
that it wholly owns, controls, or with which it is under common control.” The D.C. Circuit upheld the
Commission’s decision on this point.* Here, Defendants concede that Cablevision (a “cable operator”) is
under common control with MSG LP because it shares a common controlling shareholder with MSG LP
(the Dolan family).*'

17. Accordingly, because Cablevision (a “cable operator”) is under common control with
MSG LP (a “terrestrial cable programming vendor” alleged to have engaged in an “unfair act” under
Section 628(b)), Cablevision is a proper defendant to Count I. Defendants object, however, to the
Commission’s conclusion in the 2070 Order that a cable operator under common control with a terrestrial
cable programming vendor will be “deemed responsible” for the programmer’s decision to withhold
programming from a competing MVPD because the programmer’s actions are designed to benefit its
affiliated cable operator.*> The D.C. Circuit agreed with the Commission and upheld this decision.** In

77 See 47 U.S.C. § 548(i)(1) (“The term “satellite cable programming’ has the meaning provided under section 605
of this title, except that such term does not include satellite broadcast programming.”) (emphasis added); 47 C.F.R.
§ 76.1000(1) (defining “terrestrial cable programming” as “video programming which is transmitted terrestrially or
by any other means other than satellite and which is primarily intended for direct receipt by cable operators for their
retransmission to cable subscribers, except that such term does not include satellite broadcast programming or
satellite cable programming’) (emphasis added).

¥ Defendants contend that it would be “untenable” for the Commission (i) in determining whether MSG LP is a
proper defendant under a Section 628(b) claim, to classify MSG LP as a “satellite cable programming vendor” even
when it is acting as a distributor of terrestrial cable programming because it distributes other satellite programming
not at issue in the dispute; and (ii) in determining whether MSG LP is a “terrestrial cable programming vendor” for
purposes of the definition of that term in Section 76.1000(m), to rule that MSG LP is not a “satellite cable
programming vendor” when it acts as a distributor of terrestrial cable programming even though it also distributes
satellite programming not at issue in the dispute. See Defendants’ Post-Discovery Reply Brief at 35 n.128. There is
no basis for Defendants’ contention with respect to Section 76.1000(m), however, because we find that MSG LP is
both a “satellite cable programming vendor” and a “terrestrial cable programming vendor” under the applicable
definitions.

7 See 2010 Order, 25 FCC Red at 786-87, 957 (“We conclude that Section 628(b) allows complaints against the
entities listed in Section 628(b) based on the unfair acts of their affiliated programmers delivering programming by
terrestrial means, where the facts establish that the programmer is wholly owned by, controlled by, or under
common control with one or more of these entities.”).

80 See Cablevision 11,2011 WL 2277217, at *19-*21.

81 See Defendants’ Post-Discovery Answer to Supplement at 101 n.361; see also Verizon Post-Discovery Reply Brief
at 33.

52 See supra g9 14-15.

8 See Defendants’ Post-Discovery Answer to Supplement at 118-119; see also 2010 Order, 25 FCC Red at 786-87, 9
57.
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any event, the record of this proceeding supports the Commission’s conclusion on this issue. Defendants
assert that MSG LP “has entered into a mutually beneficial arrangement in which it receives value and
consideration in exchange for allowing Cablevision to continue to effectuate its product differentiation
strategy.” Thus, Defendants contend, the Commission cannot presume that MSG LP’s decision to
withhold programming from Verizon was designed to benefit Cablevision exclusively.*® While the record
reflects Defendants’ position that Cablevision will benefit from this arrangement by differentiating its
video service and thereby providing it with a competitive advantage over Verizon,"” Defendants provide
no evidence of any “value and consideration” that MSG LP has received from this arrangement. In fact,
by foregoing licensing fees and advertising revenue by withholding MSG HD and MSG+ HD from
Verizon, MSG LP is acting counter to its economic interests in order to support Cablevision’s product
differentiation strategy.®™® Moreover, while Defendants assert that MSG LP receives “substantial

(Continued from previous page)
8 See Cablevision 11,2011 WL 2277217, at *20 (“But the Commission has determined, reasonably in our view, that
discriminatory practices by terrestrial programmers will often be intended in part to benefit a cable operator under
common ownership. . . . For example, if a cable operator has one DBS competitor and one wireline competitor but
considers the latter a greater threat to its dominant position, exclusive arrangements between an affiliated terrestrial
programmer and the DBS company that keep must-have programming from the wireline company will redound to
the cable operator’s benefit.”) (citations omitted).

% Defendants’ Post-Discovery Reply Brief at 38.
% See Defendants’ Post-Discovery Answer to Supplement at 119,

¥ See Defendants’ Answer at 4-5 (“MSG HD and MSG+ HD represented a way not just for Cablevision to
differentiate itself from then-existing video competitors like DBS; it also constituted an investment in the future that
would differentiate Cablevision from all video programming providers — cable and satellite.”), at 7 (stating that
Defendants are not prohibited from “employing a lawful pro-competitive strategy of product differentiation, simply
because it may result in making Verizon’s video offering less attractive to a subset of its potential customer base”),
at 15 (] 7) (stating that Defendants declined to license MSG HD and MSG+ HD to Verizon in order to “continue to
utilize MSG HD and MSG+ HD as a product differentiator for Cablevision”), at 34 (stating that Defendants opted to
“use MSG HD and MSG+ HD as a means of differentiating themselves in the marketplace”), at 38 (stating that
Defendants “regard MSG HD and MSG+ HD as a worthwhile way to differentiate the Cablevision video product
offering from FiOS TV™); Defendants’ Post-Discovery Answer to Supplement at 6 (“Verizon lacks a license to
distribute MSG HD and MSG+ HD as a result of a product differentiation strategy aimed at distinguishing
Cablevision’s video service offerings in New York and New Jersey.”), at 79 (“[TThe decision not to license MSG
HD and MSG+ HD to Verizon was undertaken in furtherance of a product differentiation strategy designed to
distinguish Cablevision’s video offering from Verizon.”); see also id. at 81 (stating that forced sharing would
require a firm to share its “competitive advantages™), at 83 (stating that its product differentiation strategy “may
make Verizon’s video program offerings appear less attractive to some small segment of customers”); see also
Defendants’ Post-Discovery Reply Brief at 38-39.

% See Defendants’ Answer at 55 (stating that there is nothing “undue for a vertically-integrated cable company to
forego distribution revenue that may be available from licensing its programming to an unaffiliated competitor in
order for the distribution arm of the business to differentiate its product offering”), at 56 (“Firms routinely opt to
forego revenue that might otherwise be gained from licensing an input to non-affiliates in order to benefit another
arm of a shared enterprise.”); Defendants’ Post-Discovery Reply Brief at 38; see also Verizon Complaint at q 57
(“But for its affiliation with Cablevision, Madison Square Garden, L.P. would have every incentive to sell [] both
the standard-definition and HD formats of its regional sports programming to Verizon in order to maximize its
revenues. Selling all formats of this programming to Verizon would allow Madison Square Garden, L.P. to increase
its revenue and corresponding profits, either through increased license fees or increased HD viewership leading to
increased advertising sales or sponsorship opportunities, or both. If Defendants were to do so, however, it would
result in lost subscribers for Cablevision . . . .”); Verizon Reply at 18 (“[ A]part from its relationship with
Cablevision, MSG would have a financial incentive to license both feeds of the subject programming to Verizon.”);
Verizon Post-Discovery Opening Brief'at 17-18 (“Even after the Madison Square Garden entities were spun off to
(continued....)

15



Federal Communications Commission DA 11-1594

REDACTED VERSION

promotional, marketing and other benefits” from Cablevision, they provide no support for this assertion.”
Thus, Defendants have offered no facts that would undermine the Commission’s conclusion in the 2010

Order, as applied here, that MSG LP’s withholding of MSG HD and MSG+ HD from Verizon is designed
to benefit Cablevision and that Cablevision (in addition to MSG LP) is therefore an appropriate defendant

under Count 1.”°
b. Defendants’ Withholding of MSG HD and MSG+ HD from Verizon
Is an “Unfair Act”
18. In Count I, Verizon alleges that the Defendants have engaged in the “unfair act” of

withholding MSG HD and MSG+ HD from Verizon while at the same time licensing these networks to
certain of Verizon’s competitors in the New York and Buffalo DMAs.”" As discussed in further detail
below, we conclude that (i) the D.C. Circuit’s decision to vacate the Commission’s ruling that
withholding of terrestrially delivered, cable-affiliated programming is categorically “unfair” does not
prevent the Commission from addressing on a case-by-case basis whether withholding is “unfair”; (ii)
Congress and the Commission have provided guidance on how to interpret the term “unfair act”; thus, the
issue of whether Defendants’ withholding here is an “unfair act” does not present a new or novel issue
that would preclude Bureau action on delegated authority; and (iii) applying this precedent and guidance
to the facts presented, Verizon has satisfied its burden of demonstrating that Defendants’ withholding in
this case is an “unfair act.””

(Continued from previous page)
become an independent, publicly-traded company, they still refuse to deal with Verizon, foregoing revenues (and
obligations to Madison Square Garden, L.P.’s independent shareholders) to help Cablevision fend off competition
from Verizon.”); Verizon Post-Discovery Reply Brief at 33 and Declaration of Coleman Bazelon (Oct. 22, 2010), at
9 10 (“Bazelon Decl.”).

% See Defendants’ Answer at 56.

% See 2010 Order, 25 FCC Red at 786-87, 957. Asnoted above, MSG LP provides both satellite-delivered
programming and terrestrially delivered programming. Thus, even if Cablevision were not a proper defendant to
Count I, this would not undermine our f